
 

Phillips v Trimac et al 1 

STATE BOARD OF WORKER’S COMPENSATION 
STATE OF GEORGIA 

 

PLAINTIFF/CLAIMANT’S SUPPLEMENT TO 
MOTION FOR CONTEMPT SANCTIONS FOR  

FAILURE TO COMPLY WITH THIS COURT’S ORDER 
 
 NOW COMES Claimant Demetrius PHILLIPS (“PHILLIPS”) and moves pursuant 

to O.C.G.A. § 9-11-37(b) for sanctions against Employers TRIMAC Transportation, Inc. 

(“TRIMAC”) and TRIMAC Equipment Leasing, Inc. (“TRIMAC LEASING”) 

(“Employers/Defendants”) on the grounds that Employers have intentionally and 

steadfastly refused to produce documents in their possession, custody and control in 

violation of this Court’s Order. 

FACTS 
 
 

1. Background 

TRIMAC is an international trucking company that is publicly traded with 

revenues exceeding $400 million in 2019. TRIMAC employs over 1,800 people. 

TRIMAC owns or leases at least 100 tank truck cleaning facilities in the United States. 

TRIMAC operates 2 of its tank truck cleaning facilities in Atlanta in Fulton County at 605 

Selig Drive SW, Atlanta, Fulton County, Georgia 30336, and 6800 McLarin Road, 
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Fairburn, Fulton County, Georgia,4 where TRIMAC provides transfer and storage of 

CHEMICALS, interior tank cleaning, limited interior railcar cleaning and exterior 

cleaning of tank trailers and trucks.5 TRIMAC also transports poisonous, lethal, 

carcinogenic CHEMICALS for 4 of the largest chemical producers in the world. 

PHILLIPS was employed by TRIMAC as a Wash Rack Technician in Atlanta and 

Fairburn, Georgia for 13 years from on or about 2006 until August 2019. PHILLIPS 

cleaned tank trucks, railcars and other containers (“Confined Spaces”) that last 

contained poisonous, lethal, carcinogenic chemicals. 

TRIMAC’S poisonous, lethal, carcinogenic chemicals last contained in tank 

trucks, railcars and other containers cleaned by PHILLIPS included, among others, 

ACRYLATE, ALUMINUM SULFATE, AMMONIA, BENZENE, CAUSTIC, 

FORMALDEHYDE, METHYLENE, METHYLENE DIPHENYL DIISOCYANATE (MDI), 

NAPHTHA, HYDROCHLORIC ACID, 85% HYDROGEN PEROXIDE, NITRIC ACID, 

ROUNDUP® (Glyphosate), STYRENE, SULFURIC ACID, TOLUENE, TOLUENE 

DIISOCYANATE (TDI) and XYLENE (“CHEMICALS”). 

While employed by TRIMAC, PHILLIPS worked in Confined Spaces with, 

handled, removed, and disposed of the CHEMICALS. 

In August 2019, PHILLIPS was diagnosed with Blastoid Mantle Cell Lymphoma 

as a direct and proximate result of his repeated exposure to the CHEMICALS.  

PHILLIPS has no family history of Blastoid Mantle Cell Lymphoma.  Lymphoma of this 

type is well-known to be caused by exposure to lethal, poisonous and carcinogenic 

 
4 TRIMAC Pollutant Management Plan (PMP) p 5 of 16, 2.1 Facility Location [Exhibit 1] 
5 TRIMAC Pollutant Management Plan (PMP) p 5 of 16, 2.2 Facility Operation 
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CHEMICALS to which PHILLIPS was exposed on a daily basis for over a decade while 

employed by TRIMAC. 

PHILLIPS filed this claim November 2019.   

2. TRIMAC Withholds Documents Critical to PHILLIPS Case 

PHILLIPS served Document Requests on TRIMAC over a year ago on 

December 10, 2019. The requested documents are required for PHILLIPS to prove the 

causal link between PHILLIPS’ 13 years of daily exposure to the hazardous 

CHEMICALS at TRIMAC and PHILLIPS’ Blastoid Mantle Cell Lymphoma.  The 

requested documents are required to prove, inter alia, the following. 

1.1. The precise chemicals and chemical compounds PHILLIPS handled, removed 

from and cleaned from the interiors of truck tanks, railcars and totes at both 

TRIMAC facilities from 2006 to August 2019. 

1.2. The amount and frequency of the chemical exposure suffered by PHILLIPS at 

both TRIMAC facilities from 2006 to August 2019.  

1.3. The Personal Protective Equipment (“PPE”) available to and used by PHILLIPS 

at the time of PHILLIPS employment at both TRIMAC facilities from 2006 to 

August 2019.  

1.4. PHILLIPS participation in hazardous CHEMICAL waste disposal employed at 

both TRIMAC facilities from 2006 to August 2019. 

3. TRIMAC Withholds 208,0006 Documents from August 17, 2020 Production, 
Court Orders Production  

 
6 16-25 tank trucks were cleaned each day at each Atlanta TRIMAC facility for each of the 13 years 
Phillips cleaned Truck Tanks at the TRIMAC Wash Rack (See Johnny Rogers deposition p 175, 6-12; 
Chris French Deposition p 37, 12-14;  Zarrius Dupree Deposition p 19, 3-9) Wash Rack Documents 
generated with each cleaning include, inter alia, Shipping Manifests, Bills of Lading, Safety Data Sheets 
(“SDS”), Material Safety Data Sheets (“MSDS”), Wash Tickets, Wash Requests, Wash Rack Work 
Orders, Tank Entry Permits, Invoices and all other documents (“Wash Rack Documents”) regarding any 
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After PHILLIPS consented to TRIMAC’S repeated requests for additional time to 

respond, and after PHILLIPS had a hearing before the Court regarding TRIMAC’S 

steadfast refusal to produce even a single document, on or about August 17, 2020 (8 

months later), TRIMAC produces 7,219 Wash Rack documents, withholding over 

208,0007 documents.  

Of the 7,219 Wash Rack documents TRIMAC produced, almost none were 

produced for years prior to 2015, and only 1 or 2 of the 5+ Wash Rack Documents8 

ordered to be produced were produced.  TRIMAC withheld over 208,0009 documents. 

 
4. Court’s Order Requires TRIMAC Produce Full and Complete Responses 

 
On September 11, 2020, after the second hearing before this Court, this Court 

ordered TRIMAC to produce “full and complete discovery producing all documents 

responsive to each request.”10 TRIMAC refused to produce documents in TRIMAC’S 

possession, custody and control that this Court ordered produced. 

This Court’s September 11, 2020, Order requires TRIMAC to produce the 

following: (1) Shipping Manifests, (2) Bill of Ladings, (3) Safety Data Sheets (SDS), (4) 

Wash Requests, (5) Wash Rack Orders as these are required to complete the process 

for each tank truck and railcar before removing chemicals remaining in the tank truck, 

 
and all tank truck cleaning, tank cleaning, railcar cleaning and tank trailers and trucks.  The total number 
of documents subject to those Court’s Sept 2020 Order exceeds 208,000. 
7 Id. 
8 Wash Rack Documents generated with each cleaning include, inter alia, Shipping Manifests, Bills of 
Lading, Safety Data Sheets (“SDS”), Material Safety Data Sheets (“MSDS”), Wash Tickets, Wash 
Requests, Wash Rack Work Orders, Tank Entry Permits, Invoices and all other documents (“Wash Rack 
Documents”) regarding any and all tank truck cleaning, tank cleaning, railcar cleaning and tank trailers 
and trucks. 
9 Supra. 
10 Court Order Phillips Order for Claim No 2019127648 September 11, 2020 
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cleaning the interior with the last contained chemical, and disposing of the remaining 

chemical. Additional documents include (6) Invoices and (7) Payment Records.  

This Court’s September 11, 2020, Order, reads in pertinent part as follows: 

“More generally, the Employer/Insurer are directed to provide a full and 

complete response, producing all documents responsive to each request not 

protected from discovery by a properly raised objection. Specifically, Employee’s 

counsel referenced in our call that of the 5 documents generated for each tanker 

truck cleaned, only 2 of the documents were produced. The Employer/Insurer are 

directed to provide all documentation generated each time a tanker truck was 

cleaned by the Employee.” 11 

5. In Response to Court Order, TRIMAC Again Produces Same 7,219 Wash Rack 
Documents TRIMAC Produced Prior to Court Order with Different File Names 

 
Defying this Court’s Order, 2 weeks after the Court ordered documents produced 

by the close of business on September 25, 2020, TRIMAC again produced the same 

7,219 Wash Rack Documents TRIMAC previously produced prior to this Court’s Order 

on August 17, 2020, using different file names for the same 7,219 documents. 

TRIMAC again intentionally withholds 208,00012 Wash Rack Documents (67,600 

Tank Entry Permits) in violation of this Court’s September 11, 2020 Order. 

6. TRIMAC Required to Produce Court Ordered Documents Instanter Whether 
Documents Include PHILLIPS by Name   

 
11 Wash Rack Documents generated with each cleaning include, inter alia, Shipping Manifests, Bills of 
Lading, Safety Data Sheets (“SDS”), Material Safety Data Sheets (“MSDS”), Wash Tickets, Wash 
Requests, Wash Rack Work Orders, Tank Entry Permits, Invoices and all other documents (“Wash Rack 
Documents”) regarding any and all tank truck cleaning, tank cleaning, railcar cleaning and tank trailers 
and trucks.  
12 Supra. 
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TRIMAC’S Joint Response and Objection to PHILLIPS’ Motion for Contempt 

Sanctions claims, without seeking clarification from the Court, that TRIMAC is not 

obligated to provide documents that don’t explicitly name “PHILLIPS.” Not only contrary 

to the GA Civil Practice Act which requires the production of any document “reasonably 

calculated to lead to discovery admissible evidence,” it violates this Court’s Order. 

TRIMAC’S basis for withholding documents without PHILLIPS’ name also warrants 

sanctions, especially when considering that of the documents that TRIMAC has 

produced, less than 1 in 10 contains the name PHILLIPS. Considering PHILLIPS 

worked at TRIMAC’S Wash Racks, both the Atlanta and Fairburn facilities for 13 years, 

TRIMAC withholds a substantial number of documents.   

Whether PHILLIPS’ name is listed on the cleaning document does not indicate 

the level of PHILLIPS’ exposure to the CHEMICALS while working in TRIMAC’S Wash 

Racks. PHILLIPS did not avoid exposure to the CHEMICALS merely because he was 

not the one to sign the document.  At least 3 TRIMAC employees13 work together to 

clean truck tanks while only 1 of the 3 may appear on a cleaning document. Whether an 

employee signs the document does not indicate his level of exposure to TRIMAC’S 

hazardous CHEMICALS that PHILLIPS fully participated in cleaning.   

Tank Entry Permits, for instance, typically contain the name of only 1 of at least 3 

TRIMAC employees who clean the truck tank. TRIMAC’S policy requires at least 3 

people participate in every tank entry.14 Whether PHILLIPS’ name is on TRIMAC’S 

Tank Entry Permit, PHILLIPS was admittedly in the Wash Rack, and exposed to 

 
13 Deposition of Johnny Rogers p 68, 10-20 
14 Id. 
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TRIMAC’S lethal, carcinogenic CHEMICALS whether PHILLIPS signed the cleaning 

document.15  

Then, too, the Civil Practice Act requires only that the discovery (Tank Entry 

Permits) be “reasonably calculated to lead to the discovery of admissible evidence.”16  

That they are not can hardly be argued here.  Bottom line.  In order to comply with the 

Court’s September 11, Order, TRIMAC shall, as the Court required, provide “all 

documentation generated each time a tanker truck was cleaned by the 

Employee.”17 

Whether signed by PHILLIPS these documents are also admissible as similar 

transaction evidence. TRIMAC’S Tank Entry Permits indicate 1) what chemicals were 

cleaned, 2) whether they were claimed to be non-hazardous, and 3) what if any PPE 

was used.  These documents are thus illustrative and admissible as evidence.  

7. Deponents Confirm Documents Withheld Even from TRIMAC’S Counsel After 
Being Confronted with Confined Entry Space Document Section 3.2.1 (e) 10-
Year Record Keeping Requirement on October 22, 2020 (a full month after this 
Court’s Order),  

TRIMAC’S “Confined Space Entry Document” contains the requirements for 

Confined Space Entry Permits and was produced by TRIMAC. At page 14, Section 

 
15 Chris French Deposition p 14, 2-25 
16 OCGA 9-11-30 et seq. 
17 Wash Rack Documents generated with each cleaning include, inter alia, Shipping Manifests, Bills of 
Lading, Safety Data Sheets (“SDS”), Material Safety Data Sheets (“MSDS”), Wash Tickets, Wash 
Requests, Wash Rack Work Orders, Tank Entry Permits, Invoices and all other documents (“Wash Rack 
Documents”) regarding any and all tank truck cleaning, tank cleaning, railcar cleaning and tank trailers 
and trucks. 
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3.2.1 Documentation, 3.2.1 (e) provides that Tank Entry permits are “required to be 

kept for 10 years.”18  

After initially claiming the requested documents do not exist, TRIMAC is 

confronted with the 10-year requirement in TRIMAC’S Confined Entry Space 

Document19 at Brian Carter’s Deposition.  Counsel for TRIMAC confirms that TRIMAC 

withheld these documents even from them.20  

MR. POTTS: And why weren't we provided with the 
22 tank entry forms, Mr. Rosetti? 
23 MR. ROSETTI: This is the first time I'm learning 
24 that they actually exist, so I will -- I will ask. 
25 MR. POTTS: Mr. Gettinger, do you have an answer 
 
Page 94 
Brian Carter October 22, 2020 
Phillips, Demetrius v. TRIMAC Transportation 
 
1 for that? 
2 MR. GETTINGER: Same answer as Mr. Rosetti. 
3 BY MR. POTTS: 
4 Q. All right. There is also confined space entry log, 
5 is that right Mr. Carter?21 

 

8. TRIMAC Falsely Claims Court Ordered Documents Do Not Exist 

Notwithstanding this Court’s Order, TRIMAC refuses to provide Wash Rack 

Documents generated with each cleaning including, inter alia, Shipping Manifests, Bills 

of Lading, Safety Data Sheets (“SDS”), Material Safety Data Sheets (“MSDS”), Wash 

Tickets, Wash Requests, Wash Rack Work Orders, Tank Entry Permits, Invoices, 

 
18 See Chris French Deposition, EX 13, TRIMAC Confined Space Entry Document SP-PRAC-P0001 as 
revised 02-15 -2020 p 14, section 3.2.1 (e) 
19 Id. 
20 Brian Carter Deposition p 94, 21-25; p 95, 1-3 
21 Id. 
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payment records and all other documents (“Wash Rack Documents”) regarding any 

and all tank truck cleaning, tank cleaning, railcar cleaning and tank trailers and trucks. 

TRIMAC falsely claimed that any Wash Rack Documents TRIMAC had, if at all, 

would only be available for last 3 years.22  

"[W]ash rack records are kept for three years. […] There are some records going 

back to 10 years, but as the document relied on in the claimant’s Motion 

(Pollutant Management Plan) specifies, the policy is to keep records for three 

years.”23 

TRIMAC’S Pollutant Management Plan (“PMP”) 3-year “minimum” document 

retention requirement merely overlaps TRIMAC’S 10-year document retention 

requirements.  TRIMAC’S PMP reads in pertinent part as follows: 

“Any manifest utilized to dispose of any waste off-site will be maintained at the 

facility for a period of at least three years in accordance with 40 CFR Part 442. 

[…] Copies of customer supplied 1) shipping manifests, 2) BOLs and 3) 

SDS information is maintained in an electronic data base by TRIMAC for a 

minimum of three years.”24 

As stated in TRIMAC’S PMP, this overlapping25 3-year requirement is a 

“minimum” requirement and refers only to 1) manifests from waste disposals, 

customer supplied shipping manifests, 2) BOLs and 3) SDS. This overlapping 

requirement does not include all Wash Rack Documents as TRIMAC falsely claimed.  

 
22 Ken Cooper’s Affidavit is false. TRIMAC’S August 31, 2019, Response to Claimant’s Motion for 
Contempt Sanctions is also false.   
23 Employer and Insurer’s Joint Response and Objection to Claimant’s Motion for Contempt Sanctions 
24 Trimac Pollutant Management Plan 2019, p 12, section 6.3 
25 Id. 
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TRIMAC refused to provide these documents even after this Court ordered them 

produced. TRIMAC cleaned 16-25 tank trucks per day,26 5 days per week, 52 weeks 

per year, 5-7 documents per cleaning, at each Atlanta location. As a result, TRIMAC 

was ordered to produce 208,000 documents for each of the 13 years PHILLIPS was 

employed at TRIMAC. Notwithstanding this Court’s order, TRIMAC produced only 615 

wash certificate documents for 2019 – withholding 20,185 documents; only 270 

documents for 2018 – withholding 20,530 documents; only 245 documents for 2017 – 

withholding 20,555 documents, etc.  

9. PHILLIPS Proves at Great Expense Court Ordered Documents Exist and  
TRIMAC’S Claims to the Contrary are False  
 
Since September 25, 2020, a number of documents TRIMAC claimed did not 

exist have since been proved by PHILLIPS to exist, at great expense to PHILLIPS.  The 

existence of documents this court ordered produced was confirmed by, inter alia, the 

following record evidence. 

PHILLIPS has since confirmed that TRIMAC is required to keep 1) Tank Entry 

Permits for 10 years, 2) all Wash Rack Documents for DOW per their contract from 

2009 (contract inception date) to present (11 years and counting), 3) Other carrier 

contracts also not produced by TRIMAC likely require the same.   

First, TRIMAC’S Confined Space Entry Document (produced by TRIMAC)27 

confirms that the Tank Entry Permits are required “to be kept on file for 10 years.”28 29 

 
26 Johnny Rogers Deposition p 175, 6-12; Chris French deposition p 37, 12-14 
27 See Chris French Deposition, EX 13, TRIMAC Confined Space Entry Document SP-PRAC-P0001 as 
revised 02-15 -2020 p 14, section 3.2.1 (e) 
28 Id. Below TRIMAC’S claim that they did not exist at all and alternatively that they would go back only 3 
years are both false. 
29 Chris French Deposition, EX 13, TRIMAC Confined Space Entry SP-PRAC-P0001 as revised 02-15 -
2020 p 4 of 32, Purpose and Scope 
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TRIMAC initially refused to produce a single Tank Entry Permit, denying any Tank Entry 

Permits existed. They were produced only after confronting TRIMAC’S counsel at the 

depositions of Brian Carter and Johnny Rogers, supra.30 TRIMAC’S Confined Space 

Entry reads in pertinent part at page 14 as follows: “3.2.1 e) Confined space permits 

are to be kept on file for 10 years.” 31 Contrary to TRIMAC’S claim that Wash Rack 

Documents go back “only 3-years,” TRIMAC’S Wash Rack Documents go back over 

10-years, to at least 2009.32 

Importantly, TRIMAC’S completed Confined Space Entry Permits record 3 

important pieces of information necessary to proving PHILLIPS’ case.  Each Confined 

Space Entry Permit lists 1) the chemicals and compounds last contained in the tank 

trucks to which PHILLIPS was exposed, 2) whether according to TRIMAC the 

chemicals last contained in the tanks PHILLIPS was to clean were “hazardous” or 

“nonhazardous,” and 3) the Personal Protective Equipment (“PPE”) used, if any, when 

cleaning the tank trucks. TRIMAC not only has these documents, by withholding these 

documents TRIMAC violated this Court’s Order of September 11, 2020. 

Second, TRIMAC’S 2009 Uniform Bulk Motor Carrier Contract with the Dow 

Chemical Company (DOW) proves that Defendant has in its possession, custody and 

control the records ordered produced by this Court that TRIMAC falsely claimed did not 

exist.33 Although TRIMAC refused to produce their common carrier contract with DOW, 

 
30 Brian Carter Deposition p 94, 21-25; p 95, 1-3 
31 TRIMAC Confined Space Entry SP-PRAC-P0001 as revised 02-15 -2020 p 14 of 32, 3.2.1 (e) 
Documentation 
32 TRIMAC Confined Space Entry SP-PRAC-P0001 as revised 02-15 -2020 p 14 of 32, 3.2.1 (e) 
Documentation; TRIMAC’S 2009 Uniform Bulk Motor Carrier Contract with the Dow Chemical Company, 
sworn testimony of Trimac employees. 
33 Although not produced by TRIMAC, TRIMAC likely has a similar agreement with all Chemical and 
trucking companies it conducts business with. 
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PHILLIPS was, at his expense, able to obtain the document directly from DOW. 

TRIMAC’S DOW contract requires that TRIMAC maintain all of these documents for the 

last 11 years, from 2009 (Contract Date) to present. 

“Carrier will maintain for the life of this Agreement [from 2009] and for 

one (1) year after termination thereof [the following] (2) accounting of each trailer 

cleaned after transporting Dow produced and purchased Commodities pursuant to 

the terms of this agreement that provides; (i) the DATES on which such cleanings 

took place, (ii) the IDENTITY of the Residuals cleaned from trailers, (iii) the 

QUANTITIES of such Residuals removed from trailers, (iv) the ULTIMATE 

DISPOSITION of such Residuals, and (v) RECEIPTS for the washing […] WASH 

CERTIFICATES […]”34 

What TRIMAC falsely claimed to this Court would be an admitted violation of both 

their Confined Space Entry Permit Requirements (required by federal and state 

agencies, OSHA, EPA, etc. as well as TRIMAC’S internal documents) and also breach 

TRIMAC’S contract with DOW.35 DOW is TRIMAC’S largest client. While TRIMAC has 

to date refused to produce other Common Carrier Contracts with other chemical 

companies, many large chemical producers likely have the same requirements as 

TRIMAC’S contract with DOW, i.e., contract inception. 

 
34 Uniform Bulk Motor Contract p 10 of 19, 14(a) 
35 Id. 
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Moreover, of the sequentially numbered Tank Entry Permits produced by TRIMAC, 

hundreds of sequential numbers repeatedly appear missing from the numeric sequence, 

indicating withheld documents.  

10. TRIMAC Withholding Documents Court Ordered Produced:  Evidence 
Overwhelming 

 
In addition to TRIMAC’S Confined Space Entry Document36 and TRIMAC’S Dow 

contract,37 PHILLIPS also has sworn testimony of numerous current and former 

TRIMAC employees.  The TRIMAC employees all testify that TRIMAC maintained all 

the Wash Rack Documents this Court ordered produced. Deponents and affiants alike 

confirm under oath that TRIMAC’S claims that the documents no longer exist are false, 

that TRIMAC responded falsely to document requests, and that TRIMAC willfully 

violated this Court’s Order. 

First, Christopher French testified under oath that his office at TRIMAC recorded 

files for all hazardous waste and wastewater until at least French’s departure in June 

2020.38  PHILLIPS left in August 2019.  Ergo these documents were still within 

TRIMAC’S possession, custody and control when PHILLIPS was diagnosed with 

lymphoma and left TRIMAC, filed the instant claim, and served document requests on 

TRIMAC.  

Second, Patricia Warner testified under oath that TRIMAC kept Wash Rack 

documents dating as far back as 2012 and they too all remained intact until at least 

 
36 TRIMAC Confined Space Entry SP-PRAC-P0001 as revised 02-15 -2020 p 14 of 32, 3.2.1 (e) 
Documentation 
37 Uniform Bulk Motor Contract P 10 of 19 14(a) 
38 Christopher French deposition p 137, 3-9 
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Warner’s departure in May 2019.39  Philips left in August 2019.  Ergo these documents 

were still within TRIMAC’S possession, custody and control less than 90 days before 

PHILLIPS was diagnosed with lymphoma and left TRIMAC. Patricia Warner’s affidavit40 

confirms TRIMAC maintained the Court ordered documents, 

Third, Johnny Rogers, the Branch Manager, testified under oath that TRIMAC 

maintains the Shipping Manifests or Bills of Lading, Invoices, and Safety Data Sheets. 

Further, Rogers testified that TRIMAC maintains documents in a computerized 

system,41 contrary to Mr. Rosetti and Ken Cooper’s “manual record-keeping” claims.42 

Ergo these documents were still within TRIMAC’S possession, custody and control 

when PHILLIPS was diagnosed with lymphoma left TRIMAC, filed this claim, and 

served document requests on TRIMAC and are still in TRIMAC’S possession, custody 

and control even today. 

Fourth, Loren Offield testified under oath that TRIMAC kept Wash Rack 

documents dating back to at least 2004 and they all remained intact until at least 

Offield’s departure in May 2012.43 

Fifth, LaMont Mitchell swore in his affidavit that Wash Rack documents, 

including but not limited to Wash Tickets, Wash Requests, Tank Entry Forms and Wash 

 
39 See Affidavit of Patricia Warner 
40 See Affidavit of Patricia Warner 
41 Johnny Rogers Deposition, p 61, 1-5 
42 See Employer and Insurer’s Joint Response and Objection to Claimant’s Motion for Contempt 
Sanctions 
43 See Affidavit of Lauren Offield 
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Rack Orders, dating back to at least 2012 were stored in the shop at BR-345 and 

remained there intact at least up until Mitchell’s departure on or about May 2014.44 

Sixth, Clarence Glen stated in his affidavit that, “Wash Rack documents dating 

back to at least 2004 were all stored upstairs and remained there intact at least up until 

my departure in May 2017.”45 Ergo these documents were still within TRIMAC’S 

possession, custody and control within 2½ years of PHILLIPS being diagnosed with 

lymphoma and leaving TRIMAC. 

In short, PHILLIPS has, at great expense, proved that TRIMAC willfully withheld 

and continues to withhold over 208,000 Wash Rack Documents this Court ordered 

produced.  TRIMAC’S conduct warrants significant sanctions, including attorney’s fees.  

11. Cornered, TRIMAC Claims Without Evidence that “Rick Barker Removed” the 
Court Ordered Documents46 

After being confronted with overwhelming evidence that documents existed, 

cornered TRIMAC again claimed that these documents no longer exist, and that 

purported TRIMAC employee “Rick Barker removed” them in 2018.47 Numerous current 

and former TRIMAC employees testify to the contrary.  There is no affidavit from any 

“Rick Barker.” Only Ken Cooper’s affidavit makes this hearsay claim. If true, that too will 

warrant more extreme sanctions, including striking TRIMAC’S answer and defenses.   

 
44 See Affidavit of LaMont Mitchell 
45 See affidavit of Clarence Glen 
46 See Employer and Insurer’s Joint Response and Objections to Claimant’s Motion for Contempt 
Sanctions 
47 Id. 
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In sum, 1) TRIMAC produced zero responsive documents until after this Court’s 

first hearing; 2) TRIMAC still withheld over 208,000 documents falsely claiming the bulk 

of the requested documents did not exist; 3) TRIMAC produced less than 3.5% of the 

documents the Court ordered produced; 4) This Court orders TRIMAC to fully and 

completely respond; 5) TRIMAC, when ordered to produce documents, produced the 

same 7,219 documents produced prior to this Court’s Order under different file names; 

6) TRIMAC denied more documents exist; and 7) once proved TRIMAC was 

withholding documents, including Tank Entry Permits, produced another 5,000 

documents (still withholding an estimated 60,000 Tank Entry Permits); 8) rather than 

produce the documents Court ordered produced, alleged an employee removed those 

documents around the time Philips left TRIMAC.  

TRIMAC’S conduct here cannot be condoned by this Court.   

On July 31, 2019, this Court wrote the following. 

“Given the concerning nature of the statements made by Ms. Warner under 

oath, it is all the more imperative that the Employee be afforded full and complete 

responses to their discovery requests.”71 

Since July 31, 2019, PHILLIPS has uncovered more concerning behavior making this 

Court’s September 11, 2020 Order even more important and time sensitive.  

12. TRIMAC Intentionally Falsified Documents 

 
71 Court Order Phillips Order for Claim No 2019127648 September 11, 2020 
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TRIMAC falsifies documents to PHILLIPS’ and other TRIMAC employees’ 

detriment.  

First, comparing the “Wash Requests” produced with the corresponding “Wash 

Rack Cleaning Work Orders” reveals that TRIMAC falsified the last contained 

chemicals.  For example, PO# 97289 attached hereto, the “Wash Request” reads the 

last contained chemical is “Formaldehyde,” a hazardous . . . [INSERT HERE HAZARD 

CASSIFICATION] (H2CO or CH2O) The “Wash Rack Cleaning Work Order” however 

reads, “Glycol Ether” [A NON-HAZARDOUS + CHEMICAL CLASSIFICATION?] 

(C8H18O3 or (C2H5CH2CH2)2O). “Formaldehyde” (37%) – a KNOWN human 

carcinogen72 – is nothing remotely akin to “Glycol Ether.”73  

Second, Patricia Warner, a Wash Rack administrator, testified, “TRIMAC’S 

management, including Ken Cooper, had [her] Google and substitute chemicals on the 

Wash Rack Tickets such that the Wash Rack Tickets did not accurately reflect what 

was last contained in the Truck Tank cleaned by PHILLIPS.”74 

 Third, LaMont Mitchell testifies in his affidavit that, “TRIMAC falsified documents 

to conceal the chemicals last contained in the tank trucks. I remember that, among 

other things, “mineral oil” was written on TRIMAC cleaning documents, concealing the 

actual chemicals, including Benzene, that was last contained in the tank trucks that we 

(me, Demetrius PHILLIPS and others) cleaned.”75 

 
72 (Carcinogenic to Humans, The Lancet Oncology, Vol 5, Sept 2004, V. Cogliano, et al) 
73 There are numerous examples of these changes. 
74 See Affidavit of Patricia Warner 
75 See Affidavit of LaMont Mitchell 
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Fourth, Clarence Glen states in his affidavit that, “TRIMAC’S management 

including Ken Cooper, James Petway and others had employees falsify documents and 

substitute chemicals on the documents such that the Wash Rack Documents did not 

accurately reflect what was contained in the Tank Trucks cleaned by me, Demetrius 

PHILLIPS and others.”76 

Fifth, Loren Offield, states in his affidavit that, “TRIMAC’S management, 

including Rick Barker, and others had employees falsify documents and substitute 

chemicals such that the Wash Rack Documents did not accurately reflect what was 

contained in the tank Trucks by me [Offield], Demetrius PHILLIPS and others.”77 

Numerous former TRIMAC employees have testified to TRIMAC’S practice of 

falsifying documents and CHEMICALS. As a result, it is imperative that TRIMAC to 

produce ALL Court ordered documents from which PHILLIPS can ascertain the truth 

and conduct proper discovery. 

13. Documents Withheld Show Benzene78 Exposure – contrary to TRIMAC’S 
Representations to PHILLIPS and this Court 

 TRIMAC has suggested that no documents contain Benzene and now, on at 

least 2 occasions, denied transporting handling or cleaning any Benzene products.81 82 

TRIMAC Facility Manager, Ken Cooper, writes in an email, “[T]here were no benzene 

products cleaned or handled in the Fairburn cleaning rack by any employee, including 

 
76 See Affidavit of Clarence Glen 
77 See Affidavit of Loren Offield 
78 Benzene is a known carcinogen.  
81 See Attached Ken Cooper Letter. 5/5/2020 
82 See Attached Joseph Carson Letter. 3/20/2020 



 

Phillips v Trimac et al 19 

Mr. Phillips.”83 TRIMAC Facility Manager, Joseph Carson, also claims, “There was no 

loading or washing of any tanks that contained benzene to my knowledge.”84  

TRIMAC Wash Rack Supervisor, Johnny Rogers, testified at page 47 lines 5-21 

of his deposition as follows: 

5 Q. Is it your testimony that to your knowledge 
6 no tank trucks since 2010 have been cleaned at the 
7 Fairburn Trimac that last contained Benzene? 
8 A. To my knowledge, that's correct. 
9 Q. The same for Trilene? 
10 A. True. 
11 Q. The same for -- 
12 A. To my knowledge. 
13 Q. The same for Toluene? 
14 A. Yes, to my knowledge. 
15 Q. The same for Xylene?85 
17 Q. The same for in any ENEs? 
18 A. Correct. 
19 Q. That's because it's not safe for the 

20 technicians? 
21 A. Correct 

PHILLIPS’ fellow employees, including Christopher French, 86  Clarence 

Glen,87 Loren Offield,88 LaMont Mitchell89 and others all testified under oath that 

PHILLIPS was cleaning Benzene and benzene products.  

(1) Loren Offield testified under oath that, “While employed at TRIMAC, we cleaned 

tank trucks containing Benzene on a weekly basis.”92 

 
83 See Attached Ken Cooper Letter. 5/5/2020 
84 See Attached Joseph Carson Letter. 03/21/2020 
85 Johnny Rogers Deposition p 47, 5-21 
86 See Deposition of Christopher French  
87 See Attached Affidavit of Clarence Glen 
88 See Attached Affidavit of  
89 See affidavit of LaMont Mitchell 
92 See affidavit of Loren Offield 
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(2) LaMont Mitchell testified under oath that, “While employed at TRIMAC, we 

cleaned tank trucks containing Benzene on a weekly basis.”93  

(3) Clarence Glen testified under oath that, “While employed at TRIMAC, we 

cleaned tank trucks containing Benzene on a weekly basis.”94 

(4)  Christopher French admitted in his deposition that TRIMAC cleaned trucks 

which last contained products containing Benzene. Moreover, Christopher 

French admitted that he spoke over the phone with Phillip’s counsel Potts 

(“Potts”) on October 27, 2020. In this call, French admitted that TRIMAC cleaned 

tank trucks which last contained “Poison B” – referring to Benzene. French later 

claimed that when he said, “Poison B” he meant “Acrylate.” The first letter in 

Acrylate, is of course A, not B.  So while Mr. French, admitted cleaning and 

calling Benzene “Poison B” for over the 30 years while employed at TRIMAC in 

his deposition, refers to “A”crylate as Poison “B.” Still, French testifies that 

PHILLIPS cleaned tank trucks which last contained chemicals containing 

Benzene.95 

13.1. EPA Also Reports Finding Benzene 

Also undermining TRIMAC’S false claims, the Environmental Protection Agency 

(“EPA”) – an impartial governmental agency – found and reported Benzene at 

TRIMAC’S Fairburn facility in 201696 and 201897: 

 
93 See affidavit of LaMont Mitchell 
94 See affidavit of Clarence Glen 
95 See Deposition of Christopher French, p 46, 1-5 
96 See Deposition of Christopher French, p 46, 1-5 
97 RCRA inspection Report, 2018, p 3 of 10, 10. Facility Description 



 

Phillips v Trimac et al 21 

The EPA RCRA Inspection Report for 2016 provided in pertinent part as follows, 

“The hazardous waste generated are [among others] benzene (D018).”98 

Ken Cooper, who denied handling any Benzene products, participated in the 

inspection and is listed in the EPA’s 2016 RCRA Inspection Report. 99 

The EPA again found Benzene at TRIMAC in 2018. 100 

“The hazardous wastes generated are from the disposal of the retained samples 

and the cleaning of the truck tanker trailers: [among others] benzene (D018).” 101 

TRIMAC employee, Joseph Carson, who also denied handling Benzene 

products, participated in the EPA’s 2018 inspection and is listed in the EPA’s 2018 

RCRA Inspection Report, not produced by TRIMAC. 

TRIMAC’S EPA violation reports were also withheld by TRIMAC and instead 

produced at great expense to PHILLIPS, by the EPA. Given that TRIMAC is publicly 

traded and one of largest trucking companies in north America with revenues in 2019 

exceeding $400 Million their claim to  antiquated “manual record-keeping” as a reason 

for not producing document in compliance with this Court’s Order is not only contrary to 

the sworn testimony in this case, it is hardly believable.   

As importantly, TRIMAC misrepresented to this Court the identity of the 

CHEMICALS to PHILLIPS’ detriment.  TRIMAC should be sanctioned and ordered to 

 
98 RCRA Inspection Report, 2016, p 2 of 5, 9. Findings 
99 RCRA Inspection Report, 2016, p 1 of 5, 4. Inspection Participants 
100 See Attached RCRA inspection Report, 2018, p 3 of 10, 10. Facility Description 
101 Id.  
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produce instanter all Wash Rack Documents to which PHILLIPS is entitled, including 

the following.103  

“Any and all, including any and all Shipping Manifests, Bills of Lading, Safety 

Data Sheets (“SDS”), Material Safety Data Sheets (“MSDS”), Wash Tickets, 

Wash Requests, Wash Rack Work Orders, Tank Entry Forms, Invoices and all 

other documents  (“Wash Rack Documents”) regarding any and all tank truck 

cleaning, tank cleaning, railcar cleaning and tank trailers and trucks for all 

Georgia TRIMAC tank truck cleaning facilities including, Atlanta, Fulton County 

Georgia at 605 Selig Drive SW, Atlanta, Fulton County, Georgia 30336 

(“TRIMAC’S Atlanta Facility”), or 6800 McLarin Road, Fairburn, Fulton County, 

Georgia (“TRIMAC’S Fairburn Facility”) or both,104 105 from January 1, 2000 to 

present.” 

14. TRIMAC Intentionally Mislabels Hazardous Materials 

Because TRIMAC routinely labels hazardous chemicals as non-hazardous106 on, 

inter alia, their required Tank Entry Permits to induce PHILLIPS and other TRIMAC 

employees to enter tank trucks last containing hazardous CHEMCIALS without legally 

required PPE for cleaning and maintenance, it is imperative that all “Wash Rack 

Documents” be produced. See TRIMAC’S attached June 28, 2019, Tank Entry Permit.  

 
103 Supra 
104 TRIMAC Pollutant Management Plan (PMP) p 5 of 16, 2.1 Facility Location [Exhibit 1] 
105 TRIMAC Pollutant Management Plan (PMP) p 5 of 16, 2.2 Facility Operation 
106 See attached Tank Entry Permit 
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PHILLIPS routinely climbed into truck tanks which contained hazardous 

CHEMICALS labeled by TRIMAC as “non-hazardous.” As indicated by TRIMAC’S Tank 

Entry Permits, TRIMAC provided PHILLIPS no PPE to safely clean the confined 

spaces. Perhaps even more disconcerting is that TRIMAC’S supervisor signed off on 

the Permits which show PHILLIPS was routinely entering hazardous tank trucks without 

PPE. Because there are numerous misrepresentations, the balance of documents is not 

only reasonably required to lead to discovery admissible evidence, but also required 

here to prove the veracity of the documents. 

15. Contrary to TRIMAC’S Misrepresentations, TRIMAC Doesn’t Get Legally 
Required Respirators until October 2020, over a year after PHILLIPS last 
worked at TRIMAC 

TRIMAC is legally required by numerous governmental agencies including, 

among others, OSHA113 to provide respirators to workers entering confined spaces that 

last contained these CHEMICALS. However, PHILLIPS, among other employees, was 

not provided legally required respirators nor adequate ventilation that would protect 

PHILLIPS from the hazardous chemicals he was handling and cleaning.  Former 

TRIMAC employee Carter Grady (“Grady”) testified  on November 6, 2020 that TRIMAC 

did not provide respirators until “maybe a week or two ago,”114 i.e., on or about October 

2020. That’s over a year after PHILLIPS left TRIMAC’S employment. 

Grady also testified that PHILLIPS routinely went into tank trucks to clean TDI 

(Toluene Dyscocyanate), a toxic, hazardous chemical, without a respirator. TRIMAC’S 

 
113 OSHA Regulations, 1910.134(a)(2): “A respirator shall be provided to each employee when such 
equipment is necessary to protect the health of such employee.” 
114 Carter Grady Deposition p 23, 24-25; p 24, 1-10 
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very own “Isocyanate Full Clean, Top Load Preparation and Hose Cleaning Processes 

and Best Practices”115 requires,   

“Because of the hazards associated with Toluene Diisocyanate (TDI) a full 

faced positive pressure respirator must be worn when working in close 

proximity. This is not only NTS and TRIMAC policy but an OSHA Regulation 

requirement as well. There is Zero Tolerance for lapses.”116 

TRIMAC’S policies are oft times kept from employees, further undermining  the 

health, safety and well-being of their workers like Demetrius PHILLIPS, who now suffers 

from Blastoid cell Lymphoma.  As a result, it is imperative TRIMAC ordered to produce 

documents to separate truth from falsehood. 

 

16. Disposing of Remaining Chemicals (“Excess Heel”) In Garbage Bins Contrary 
to TRIMAC’S Claims of Legal Compliance 

TRIMAC also unlawfully exposed PHILLIPS to hazardous chemicals by 

unlawfully and improperly requiring him to mix by hand hazardous chemicals with other 

chemicals and illegally disposing of hazardous and toxic chemical heel (waste) in a 

garbage dumpster while circumventing compliance with the EPA, OSHA, Georgia 

Department of Natural Resources, Fulton County and other agencies.  

First, Clarence Glen stated in his deposition that TRIMAC disposed of heel 

illegally on a daily basis by first diluting chemicals with hot water and then sending it to 

 
115 See Attached Isocyanate Full Clean, Top Load Preparation and Hose Cleaning Processes and Best 
Practices  
116 Trimac’s Isocyanate Full Clean, Top Load Preparation and Hose Cleaning Processes and Best 
Practices 



 

Phillips v Trimac et al 25 

the water treatment facility. This way TRIMAC could avoid various government 

agencies finding out the amount of CHEMICALS TRIMAC was putting into the 

wastewater. He stated, “It was coming out the of wash rack money for us to dispose of 

those chemicals, that we [weren’t] supposed to dump heel. Flush it, flush it, flush it, 

flush it over to the water treatment.”117 

Second, LaMont Mitchell testified, “At TRIMAC, BR-345 we also mixed excess 

heel of MDI and TDI with polyol to produce a foam so as to dispose of it in the garbage 

bins and not charge the company for disposal of the heel or waste.”118 

Third, Loren Offield states in his affidavit, “At TRIMAC, BR-345 we also mixed 

excess heel of MDI and TDI with a foam so as to dispose of it in garbage bins and not 

charge the company for heel or waste.”119 

Fourth, Patricia Warner states in her affidavit, “At TRIMAC, BR-345 we also 

mixed excess heel of MDI and TDI with a foam so as to dispose of it in garbage bins 

and not charge the company for heel or waste.” 120 

This is further evidence of (1) TRIMAC’S unlawful and surreptitious practice that 

(2) enable TRIMAC to cut costs and boost revenue (which already exceeds 400 million), 

(3) while placing TRIMAC workers at risk from repeated exposure to hazardous 

chemicals. 

 
117 Clarence Glen Deposition, p 70, 10-13 
118  See Affidavit of LaMont Mitchel 
119 See Affidavit of Loren Offield 
120 See Affidavit of Patricia Warner 
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Argument and Citation of Authority 

On July 31, 2019, the Court wrote: 

“Given the concerning nature of the statements made by Ms. Warner under 

oath, it is all the more imperative that the Employee be afforded full and complete 

responses to their discovery requests.”122 

Sanctions for TRIMAC’S Violations of 
Georgia Civil Practice Act and  

This Court’s Order 
 

Under Georgia law the severe sanction of striking Defendant/Employer’s Answer 

and Defenses is generally reserved for cases where evidence is destroyed. Orkin 

Exterminating Co. v. Mcintosh, 215 Ga. App. 587, at 589 (1994) (in O.C.G.A 9-11-37(d) 

held, "[t]he imposition of penalties ... is limited to an absolute failure to respond); 

Wellstar Health Systems, Inc. v. Kemp, 324 Ga. App. 629 (2013) (reversing the order 

striking Wellstar's answer because key evidence has not been destroyed, dismissal of a 

case is not warranted); Wills v. McAuley, 166 Ga. App. 4, at 5 (1983) (since there was 

not a total failure to respond to discovery, the movant was required to file a motion to 

compel even when seeking relief from false answers); See, also Wayne M. 

Purdom, Georgia Civil Discovery With Forms, § 16:13 pp. 512-513 (2015-2016 Ed.).  

Until it is proved that the documents PHILLIPS requires no longer exist, only 

attorney’s fees and sanctions pursuant to this Motion are required.  If the documents 

have been destroyed, however, this Court will likely have to consider much harsher 

sanctions. 

 
122 Court Order Phillips Order for Claim No 2019127648 September 11, 2020 
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Since Ms. Warner’s affidavit, PHILLIPS has accumulated considerably more 

evidence confirming Warner’s statements and, in spite of TRIMAC’S discovery tactics, 

unearthing still more of TRIMAC’S behavior – withholding documents, falsely denying 

documents exist, falsifying documents. TRIMAC has shown a strong preference for 

profit over their workers’ health. TRIMAC must be required to produce the balance of 

documents requested and ordered produced by this court instanter, and for such other 

and further relief as this Court deems proper.  

WHEREFORE, TRIMAC should be sanctioned and ordered to pay costs and 

attorney’s fees and ordered to produce instanter all Wash Rack Documents as 

described supra and to which PHILLIPS is entitled, as follows. 

1. Any and all Wash Rack Documents, including any and all Shipping Manifests, Bills 

of Lading, Safety Data Sheets (“SDS”), Material Safety Data Sheets (“MSDS”), 

Wash Tickets, Wash Requests, Wash Rack Work Orders, Tank Entry Permits, 

Invoices and all other documents (“Wash Rack Documents”) regarding any and all 

tank truck cleaning, tank cleaning, railcar cleaning and tank trailers and trucks for all 

Georgia TRIMAC tank truck cleaning facilities including, Atlanta, Fulton County 

Georgia at 605 Selig Drive SW, Atlanta, Fulton County, Georgia 30336 

(“TRIMAC’S Atlanta Facility”), or 6800 McLarin Road, Fairburn, Fulton County, 

Georgia (“TRIMAC’S Fairburn Facility”) or both,123 124 from January 1, 2000 to 

present. 

2. For such other and further relief as this Court deems proper. 

 
123 TRIMAC Pollutant Management Plan (PMP) p 5 of 16, 2.1 Facility Location [Exhibit 1] 
124 TRIMAC Pollutant Management Plan (PMP) p 5 of 16, 2.2 Facility Operation 
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This 5th day of January 2021. 

/s/James Hugh Potts II 
James Hugh Potts II 
Georgia Bar No. 585677 
Trial Lawyer for Plaintiffs 
james@jhpii.com 

 
JHPII, LLC 
1348 Ponce De Leon Avenue 
Atlanta, GA 30306 
404.812.0000 
www.jhpii.com 
  

http://www.jhpii.com/
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CERTIFICATE OF SERVICE 
 

 I hereby certify that I have this day served a copy of PLAINTIFFS’ SUPPLEMENT 

TO MOTION FOR CONTEMPT SANCTIONS FOR FAILURE TO COMPLY WITH THIS 

COURT’S ORDER upon all parties to this matter via email and Georgia State Board of 

Worker’s Compensation which will send electronic notification to all counsel of record. 

This 5th day of December 2021. 

 

       /s/Elizabeth Crocker 
  Elizabeth Crocker 
       Legal Assistant 
       elizabeth@jhpii.com 
        
 
 
JHPII, LLC 
1348 Ponce De Leon Avenue 
Atlanta, GA  30306 
Telephone 404.812.0000 
www.jhpii.com  
 
 

http://www.jhpii.com/
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